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50 MICHIGAN LAW REVIEW 

in evidence. But the majority opinion in the instant case does not even admit 
that the privilege ought to extend to such communications ; it contends rather 
that the privilege should not exist, because it might tend to prevent the dis- 
closure of facts which, the court felt, should have been disclosed in this par- 
ticular instance. In this it ignores the considerations of public policy which 
have led to the almost universal recognition of all the phases of privileged 
communication, and also ignores the weighty reasons based on the peculiar 
requirement of confidence in the successful working out of the Juvenile 
Court Law. It is to be hoped that the Colorado legislature will soon repair 
the damage done by this decision. E. H. 



Liquidation of Damages by Pis-Estimate. — A freshly minted phrase, if 
attractive in form, even though it connotes no new idea, will frequently have 
as extensive a circulation, even in our supreme courts, as would a real con- 
cept In a contract for building two laboratories for the Department of Ag- 
riculture, the contractor had agreed that the United States should be entitled 
to the "fixed sum of $200, as liquidated damages * * * for each and every 
day's delay" in the completion of the buildings. The court decided that this 
was a stipulation for liquidated damage because it was the result of a "genuine 
pre-estimate" of the anticipated loss. Wise v. United States (May, 1919), 
Adv. O. 343. 

The use of this term, "pre-estimate", as a new canon of interpretation for 
distinguishing liquidated damages from penalty, seems to belong to the last 
two decades, but during that time it has had a flourishing existence and a con- 
tinual misapplication. In the case of the Sun Pub. Assoc, v. Moore (1901), 
183 U. S. 64?, a yacht was rented to be used for gathering news, the parties 
agreeing that "for the purpose of this charter the value of the yacht shall be 
considered and taken at seventy-five thousand dollars." The court "refused 
to consider evidence tending to show that the admitted value was excessive". 
In the case of the United States v. Bethlehem Steel Co. (1906), 205 U. S. 105, 
in a contract for the delivery of disappearing gun-carriages, it was agreed that 
"the amount of the penalty for delay in delivery" was to be $35 per day. 
It was decided that this was liquidated damages and not a penalty, but the 
court said that "the principle decided in that case (Sun Pub. Co. v. Moore) 
is much like the contention of the government herein". These two cases and 
an intermediate English case, Clydebank E. and S. Co. v. Castaneda, [1905] 
A. C. 6, have since been quoted as though they were precedents, for decisions 
in our Federal and State courts and in England; and the English court uses 
the phrase "a genuine pre-estimate", which has since been repeated so often, 
and is given as the reason for the decision in our instant case. This phrase 
has been used so often by the courts that it seemed best to the revising edi- 
tors of the last editions of Sedgwick's treatises on the subject of Damages 
to add, after a presentation of various canons of interpretation, a section on 
"Valuation and Pre-Ascertainment." Cf. Sedgwick, Elements of the 
Law of Damages, page 249, and Sedgwick- Beale, Measure of Damages, 
Section 420, a. 



NOTE AND COMMENT 51 

It was pointed out some years ago, cf. 9 Mich. Law Rev. 588, (1911), that 
these cases in the United States Supreme Court and in the Court of Appeals 
do not add anything to the principle of the law of damages nor do they add 
to our canons of interpretation of contracts as for liquidated damages or a 
penalty. The Sun Case is a simple case of estoppel on the contract of the 
parties, and the only question to be determined is whether or not the party 
is estopped. There is in the Sun Case an almost unique state of facts. The 
only case like it that has been observed by the writer is Elphinstone v. Monk- 
land Iron and Coal Co. (1886), 11 A. C. 332, and the estoppel is perfectly 
evident in e : ther case. In a series of cases somewhat similar in character, 
arising under the Hepburn Act, it is argued most forcefully by Justice Pitney, 
in a dissenting opinion, that one of the essential elements of estoppel is want- 
ing and therefore the estoppel fails. Cf. Boston and Maine Rd. v. Hooker, 
233 U. S. 134, also 15 Col. Law Review, 413. 

On the other hand, the Bethlehem Case, the Clydebank Case, and others on 
the same state of facts, are to be interpreted under the long established canon 
of interpretation, that where the damages are very difficult of ascertainment 
they are to be considered liquidated. Cf. Sedgwick-BealE, Measure of Dam- 
ages, Section 416 ; Sedgwick, Elements of the Law of Damace, 72. 

In the use made of these cases it should be said that the courts have us- 
ually gone right, without however seeing why they have done so. The prin- 
ciple upon which the Sun Case was decided is not at all similar to the con- 
tention of the Government in the Bethlehem Case, because the facts of the 
two cases are widely different, and the citation of the two cases are prece- 
dent for cases in which the facts are on all fours with those in one case but 
not in the other, can lead only to hopeless bewilderment. It would seem wise 
for the courts to recognize this situation. J. H. D. 



The Referendum as Applied to Proposed Amendments of the Federal 
Constitution. — That various aspects of the fight against the National Prohi- 
bition (the 18th) Amendment would result in litigation was to be expected. 
The attack at present seems to be based on the use of the provisions for ref- 
erendum found in a dozen or more of the states the votes of which went to 
make up the necessary three-fourths. Three very recent decisions or ex- 
pressions of opinion by state courts of last resort are in this respect extremely 
interesting. 

In Herbring v. Brown, 180 Pac. 328, decided April 29, 1919, the Supreme 
Court of Oregon in a mandamus proceeding refused to order the Attorney 
General of that state to perform certain necessary functions prerequisite to 
the submission of the ratification of the 18th Amendment by the legislature 
to a vote of the people under the Referendum provision of the state constitu- 
tion. On the other hand in State ex rel. Mullen v. Howell, 181 Pac. 920 
(May 24, 1919), the Supreme Court of Washington in a similar proceeding 
ordered the Secretary of State to take the necessary steps for such submis- 
sion. Finally, in Re Opinion of the Justices, 107 Atl. 673, (September, 1919) 
the Maine Supreme Court advised the Governor of that state that the ratifi- 



